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Annual June Conference:

Innovation in Western Water Law and Management
Pressures of population, drought, and changing water
use have provided the impetus for numerous innovations in
water law and management in recent years. The Center’s
annual conference June 5-7, 1991, will look at innovation
and change in five areas—water planning, special water
management areas, negotiated settlements of tribal
water rights, conjunctive use of ground and surface
water, and public values in water decision making. Each
session will begin with talks by experts from several western
states, and will be followed by panels of these speakers plus
others, as listed.
Former Governor Bruce Babbitt of Arizona will suggest
that “Let’s Give the Public Lands to the People” at his lunch
talk on Wednesday. Conference notebooks containing de
tailed outlines prepared by each of the speakers are provid
ed to all attendees. Opportunity will be provided for ques
tions as well as for informal discussion.

wed.nes.d9y, June 5,1991
A.M. Session topic: Water Planning
Overview, David Getches
Preparation and Implementation of the State Water
Plan in Kansas, Joseph F. Harkins
Developing the 1990 Texas Water Plan, a Coordinat
ed Circus, Tommy Knowles
Water Resources Planning: A Collaborative, Con
sensus Building Approach, Karen L. Barclay and
Matthew J. McKinney
Water Planning: the Oregon Approach, William
Young
Discussion panel, David Getches, Moderator

L—.......................... .. ........
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A tim e-controlled surge value alternates the flow of water from sideto-side in orderto provide a more uniform application of water. Photo
courtesy o f the High Plains Underground Water Conservation
District No. 1, Lubbock, Texas.

P.M.

6:15

Hamlet J. Barry, III, D. Craig Bell, Dan Luecke
Lunch Speaker: Bruce Babbitt
Session topic: Special Water Management Areas
Overview, Larry MacDonnell
High Plains Underground Water Conservation Dis
trict, Wayne Wyatt
The Eccentric Arizona Active Management Areas,
Michael F. McNulty
Intensive Groundwater Use Control Areas in Kansas,
David L. Pope
Discussion panel, Larry MacDonnell, moderator
Jean A. Bowman, Ron Milner, Ben Saunders
Cookout on Flagstaff Mountain
continued on page 2

Colorado Water Transfer Program Scheduled for April
For the sixth consecutive year the Natural Resources
Law Center and the Natural Resources and Environment
Section of the Boulder County Bar Association are cospon
soring a continuing legal education program. This year’s
offering, “Water Transfers in Colorado: Part of the Solution
or Part of the Problem?” will be held at the University of
Colorado School of Law on Saturday, April 20, 1991. The
program includes presentations by John Carlson, Sandy

White, Tim Flanagan, and Representative Tim Foster, as
well as a luncheon talk by the new executive director of the
Colorado Department of Natural Resources, Ken Salazar.
The program will run from 8:30 a.m. to 3:15 p.m. and will
carry Continuing Legal Education credits. Cost, including
lunch, is $75 through April 16, and $85 thereafter, with
discounts for academics and government. For further infor
mation, please call Kathy Taylor at (303) 492-1288.

June Agenda

Panel discussion
Larry MacDonnell, moderator
Bill Lord, Clyde O. Martz

(continued)

Thursday. June 6.1991
A.M.

Session topic: Negotiated Settlements of Tribal
Water Rights
Overview, Charles Wilkinson
The Federal Trust Responsibility, Indian Self-Deter
mination, and Indian Water Rights Settlements,
John S. Bushman
Pyramid Lake Negotiated Settlement: Overview and
Perspectives, Joe Ely
Negotiating an Indian Water Rights Settlement: The
Colorado Ute Indian Experience, Lois G. Witte
The Big Horn River Experience - The 2nd Genera
tion-Post Decree Administration, Gordon W. (Jeff)
Fassett
Discussion panel
Charles Wilkinson, moderator
John Echohawk, Daniel McCool, Patricia Zell
P.M. Session topic: Conjunctive Use of Ground and
Surface Water
Overview, Larry MacDonnell
Water Management in Santa Clara County, Califor
nia, Jeannette L. Micko
Coordinated Water Management in New Mexico:
Different Appoaches on the Rio Grande and Pecos
Rivers, Eluid L. Martinez
Can Conjunctive Use and the Priority System CoExist? Jeris A. Danielson

Friday. June 7.1991
A.M.

Session topic: Public Values in Water Decision
Making
Overview, David Getches and Charles Wilkinson
Public Interest—A Matter o f Discretion? R. Keith
Higginson
Washington Instream Flow Protection in Transition,
Hedia Adelsman
Regulation of Groundwater in Salt Lake Valley, Bob
Morgan
The Public Trust Doctrine in California: Including
Public Values in Water Decision Making, Roderick
Walston
Federal Regulatory Interests, Patricia Port and
LaJuana Wilcher
Discussion panel
David Getches & Charles Wilkinson, moderators
Lori Potter, Stuart Somach, Dan Tarlock
3:00 End of program
Cost of the program is $550 until May 24, with discounts
available for academics, representatives of the government
and public interest groups. The price goes up $50 after May
24. For additional information, please call or write Kathy
Taylor, the Center’s Conference Coordinator, at (303) 4921288.

Conference on Minorities and the Environment
to be Held in Denver
about the importance of environmental issues, to help
minority communities participate in seeking solutions to
these issues, and to encourage environmental organiza
tions and government agencies to include minorities in
carrying out their respective agendas.
For further information, please call or write Sandra
Knight, Special Projects, Colorado Department of Natural
Resources, 1313 Sherman St., Rm 718, Denver, CO 80203,
phone (303) 866-3311.

The Colorado Department of Natural Resources, under
the leadership of Executive Director Ken Salazar, will
sponsor a Saturday conference on Minorities and the Envi
ronment at the Auraria campus of the University of Colorado
at Denver on Saturday, July 13. The Natural Resources Law
Center is a cosponsor, along with a number of minority and
governmental organizations. The Center is helping to orga
nize the program.
The purpose of the conference, according to Salazar, is
to raise awareness among Colorado minority communities

Center Moves Into FAX Era
Over the years, the Natural Resources Law Center has
received support from many individuals and organizations,
and we have been grateful to all of you who have contributed
to us in so many ways.
An extra special thanks is due to our long time benefactor,
Marvin Wolf of Wolf Energy Company in Denver, whose
initial challenge grant helped make the Center possible and
who, most recently, has donated both a photocopier and a
programmable FAX to our office.

In an era of postal rate increases, the Center hopes to use
the FAX machine to communicate more effectively about
our conferences and publications. If you can provide your
FAX number when you call or write about any or our
programs, it will help us build the necessary data base.
Thanks for your help with this. By the way, our new FAX
number is 492-1297.
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New Center Publications
Controlling Water Use: The Unfinished Business of
Water Quality Protection, a new book from the Center
A study funded by the Jessie Smith Noyes Foundation on
the relationship between water use and water quality has
resulted in a new Center book entitled Controlling Water
Use: The Unfinished Business of Water Quality Protection.
Authors David H. Getches, Lawrence J. MacDonnell, and
Teresa A. Rice argue that the many effects of water use on
water quality are not adequately considered under existing
state and federal law. It characterizes these effects as
depletion degradation, physical alteration, pollution migra
tion, and incidental pollu
tion, and provides case
studies from around the
West where these ef
fects have caused signif
icant water quality prob
lems. The book includes
a thorough evaluation of
applicable state law and
programs and offers the
o u tlin e s of a recom 
mended state program.
This book will be pub
lished later this spring.
The prepublication price
is $20 for orders received
by April 1.

Prof. A. Lee Brown of G rossm ont College, California, talks with
Tim De Young at Irrigation District m eeting.

Foundation, was to outline an agenda for research, policy
analysis, public education, field experiments, and other
activities that could facilitate productive change in these
important institutions. The Occasional Paper is available
from the Center for $6.
Wetlands-Related Study
With support of a grant from the Region VIII office of the
U.S. Environmental Protection Agency, the Center has
completed a study of the legal protection for water support
ing a wetlands area. The report, “Wetlands Protection and
Water Rights,” considers the options for recognizing the
essential use of water for wetlands under the prior appropri
ation doctrine. It includes an evaluation of instream flow
laws for this purpose. It also includes a detailed consider
ation of the laws of the six states comprising the Region VIII
area.
continued on page 4

Irrigation Districts Papers Available
The Center is publishing the papers generated from its
workshop on irrigation districts, December 6-7,1990, as one
Occasional Paper with the title A New Look at Irri
gation Water Supply Organizations: Reallocation,
Conservation, Water Quality, and Governance. In
cluded will be four essays:
- “Irrigation Districts and Water Quality,” by Pro
fessor John Davidson of the University of South
Dakota:
- “Some Thoughts on Governing Special Districts,”
by Timothy De Young of the law firm Modrall,
Sperling, Roehl, Harris & Sisk in Albuquerque:
- “Issues in Water Conservation,” by Denver water
consultant Bruce Driver; and
- “Irrigation Organizations and the Reallocation of
Western Water,” by Professor Rodney Smith of
Claremont McKenna College.
The object of the meeting, sponsored by the Ford

Prof. John Leshy, A rizona State U niversity College of Law (left), relaxes at
lunch with Prof. Charles Wilkinson, University of Colorado School of Law.
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Center Invites Membership in Associates Program
amounts exceeding $100.
Since 1982 the Center has organized and held more
than 30 public conferences and workshops, bringing over
3,000 people from around the country and from overseas
to Boulder to learn about a broad range of environmental
and natural resources issues. The Center has hosted 17
research fellows including several international visitors.
It has published six books and num erous research
reports, occasional papers, and other materials.
We appreciate the ongoing support of the many people
who participate in our activities. We hope to be able to
continue and increase our level of service through your
donations.
For more information about the Associates Program,
please call or write Katherine Taylor, Center Coordinator, at
(303) 492-1288.

Support for the Natural Resources Law Center comes
primarily from grants from foundations and government
agencies to support specific projects, from revenues from
conferences and publications, and gifts. To a considerable
extent the activities of the Center are self-funded. Some,
however, are not. These include production and distribution
of this newsletter, Resource Law Notes, support for some
student research assistants, support for some of the re
search fellows, scholarships for Center conferences, and
some public education programs. The Center’s Associates
Program is one means of finding support for these kinds
of activities.
You are invited to become an Associate of the Natural
Resources Law Center by making a tax-deductible con
tribution through the University of Colorado Founda
tion. Supporting memberships may be for any amount up to
and including $100. Sustaining memberships are for

Center Invites Applications for Burlington
Resources Fellow, 1991-92
Her work in Oregon has involved reconciling state public
land policy to the recent decision of the U.S. EPAto protect
the habitat of the Spotted Owl under the Endangered Spe
cies Act. Ms. Bruce will write an article on her current
research for a future issue of Resource Law Notes.
Also- in residence this spring is David Yardas, a water
resources analyst with the Environmental Defense Fund in
Oakland, California. He is studying the Fallon Paiute-Shoshone and Truckee-Carson-Pyramid Lake Water Rights
Settlement Act of 1990, with particular focus on the Act’s
legislative history, implementation issues, and possible
application to other water disputes involving wildlife and
Indian law. Mr. Yardas’ findings will also be published by the
Center.

Professionals with a desire to research some problem
related to mineral, pubic lands, or energy law or policy, are
invited to apply for the position of Burlington Resources
Fellow with the Natural Resources Law Center for academic
year 1991-92. Funded by the Burlington Resources Foun
dation, this position carries a stipend of $20,000 for a
semester, as well as research assistance and secretarial
support. The emphasis is on legal research, but applicants
from law related disciplines, such as economics, engineer
ing, or the social sciences, may also apply.
So far the Center has hosted three Burlington Fellows.
Currently Melinda Bruce from the Natural Resources Sec
tion of the Oregon Attorney General’s office is in residence
spring 1991, surveying western state public lands statutes.

New Publications

(continued)

Two New Offerings in Western Water Policy Discussion
Paper Series
Since the last issue of Resource Law Notes, two more
Water Policy Discussion Papers have been published,
bringing the total in the series to nine. Title No. 8 is “The
Changing Scene in the American West: Water Policy Impli
cations,” by Theodore M. Schad, a engineer with 40 years
experience in water policy. He worked with the U.S. Senate
in the 1960s on the Water Resources Research Act (1964)
and the Water Resources Planning Act (1965). Later he was
Executive Director of the National Water Commission and
served as Executive Director of the National Ground Water
Policy Forum at The Conservation Foundation.
Holmes Rolston, III, Professor of Philosophy at Colo
rado State University, wrote Paper No. 9 on “Using Water
Naturally,” a look at the ethical implications of mankind’s

manipulation of the water resource in ways such as mining
groundwater and transferring water out of its basin of origin.
Rolston is author of a book entitled Environmental Ethics,
and founder and associate editor of a professional journal of
the same name.
Drought Study of Particular Timeliness
Professor David H. Getches of the University of Colo
rado School of Law has completed a study in conjunction
with the University of Arizona on “Water Allocation During
Drought in Arizona and Southern California: Legal and
Institutional Responses.” This study was listed in an earlier
issue of Law Notes, but has assumed increased relevance
given drought conditions in California and recent an
nouncements by Colorado Governor Roy Romer regarding
distribution of additional Colorado River water to California.
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“Hot Topics” Warmly Received
of Health’s Air Quality Division, and Robert Yuhnke of the
Environmental Defense Fund analyzed the recent amend
ments to the federal Clean Air Act. On February 20, Lance
Wood, Assistant Chief Counsel for the U.S. Army Corps of
Engineers, Washington, DC, spoke on federal wetlands
protection. Jim Sanderson, an attorney with Saunders,
Snyder, Ross & Dickson, introduced the program. On March
11, Mike Brennan, Special Assistant to the Director of the
U.S. Fish & Wildlife Service in Washington evaluated the
costs and benefits of enforcing the Endangered Species
Act. Frank E. “Sam” Maynes, of Maynes, Bradford &
Shipps in Durango, added a Colorado perspective on ESA
implications.
The March program completes the 1990-91 series, which
is threatening to outgrow its quarters. The Center will mail
information about the 1991 -92 Denver CLE series in the late
summer.

The Center has continued its “Hot Topics at the Fire
house” CLE lunch series in Denver to increasingly large and
receptive audiences with three programs in spring 1991. On
January 10, Brad Beckham, from the Colorado Department

Jim Sanderson (far left), of Saun
ders, Snyder, Ross & Dickson in
Denver, introduces Lance Wood
from the Arm y Corps of Engineers,
at February "Hot T opic” lunch.

Center Welcomes New Advisory Board Members
Cheryl Outerbridge became a Senior Attorney with
Amax Gold Inc. in July 1990 after having worked for AMAX
Inc. for seven years. Previously she was an associate with
Gorsuch, Kirgis, Campbell, Walker & Grover for four years.
She has served as Editor in Chief for the Second Edition of
the American Law of Mining published by the Rocky Moun
tain Mineral Law Foundation. Her J.D. is from the University
of Colorado School of Law in 1975.
Charles B. (Barney) White is an attorney with the Den
ver law firm Brownstein Hyatt Farber & Madden. His B.A.
(’75) and J.D. (’78) are from Stanford University. He is the
author of “The Emerging Relationship Between Environ
mental Regulations and Colorado Water Law,” 53 Univ.
Colo. Law Review 597 (1982). He has been a lecturer at the
University of Denver College of Law 1986-87 and 1988-89.
The Center also wishes to thank outgoing Board mem
bers Kathleen Ferris of Bryan, Cave, McPheeters &
McRoberts in Phoenix, Susan Williams, from Gover, Stet
son, Williams, Eberhard & West in Albuquerque, and the
Honorable Stephen F. Williams, U.S. Circuit Judge in
Washington, D.C.

The Center is pleased to welcome four new members to
its Advisory Board for three year terms, 1991 -94.
Jerilyn DeCoteau has been a staff attorney with the
Native American Rights Fund in Boulder since 1984. Her
J.D. is from the University of Oregon (’83), and M.A. in
Education from the University of North Dakota (’74). Her
review of the Supreme Court’s decision in Duro v. Reinaw'iW
be published January 1991 in the National Clearing house
Review. She is a member of the Turtle Mountain Band of
Chippewa Indians.
Philip G. Dufford, a shareholder in the Denver law firm,
Welborn Dufford Brown & Tooley, is a 1952 graduate of
the University of Colorado School of Law. He served as
judge with the Colorado Court of Appeals (1970-72) and
was Professor of Law and D irector of the Natural
Resources Law Program at the University of Denver Col
lege of Law (1978-83). He has served on the Board of
Editors of both the Public Land Law Review Digest and
the Oil and Gas Reporter from 1979 to the present and is
currently president of the Rocky Mountain Mineral Law
Foundation.
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Global Warming: National and International Policy Directions
environmental costs, must become a regular component of
democratic policy making.
In examining international policy directions, a study was
undertaken of the development of international legal princi
ples pertaining to the atmosphere— from the 1941 Trail
Smelter arbitration to the 1987 Montreal Protocol. Interna
tional policy directions point to proposal of a global warming
framework convention at the 1992 United Nations Confer
ence on the Human Environment to be held in Brazil. Will the
United States play a lead role in creation of such a conven
tion? Will the current Administration continue to oppose a
carbon dioxide (C02) Protocol? These are key questions in
1991.

By Martha M. Ezzard*
The East is looking to the
West today, to market
economies to solve pro
blems. But unless (we)
deduct environmental
costs from energy
production revenues, the
free market will have
absentees— future
generations, the
rest of creation.

M artha Ezzard

Jose Lutzenberger
Secretary of the Environment, Brazil
1990 Interparliamentary Conference on the
Global Environment, Washington, D.C.

The Science of Global Warming
Scientists attribute global warming primarily to the un
precedented build-up of greenhouse or heat-trapping gases
in the earth’s atmosphere. The earth’s average temperature
increased .5 degrees Celsius (C.) during the last century.
Most of the policy debate focuses on stabilizing or reducing
the increasing rate at which C 0 2 — the chief culprit among
the greenhouse gases— is being emitted into the earth’s
atmosphere as a result of the burning of fossil fuels.
There are five recognized climate change models, known
as General Circulation Models (GCMs). They generally
agree that a doubling of C 0 2 will cause the earth’s average
temperature to increase from 1.5 to 5 degrees C. in the next
50 years. None of the models is able to predict regional
impacts very well because of their lack of spatial detail. But
the major weakness of the GCMs is their inability to consider
the effects of clouds. Clouds are a negative feedback in the
warming process because they reflect sunlight back into
space, decreasing the amount of heating. There are also
positive feedbacks, such as an increase in forest respiration
or the thawing of Arctic permafrost, that could cause more
rapid warming. These and other uncertainties serve to
confuse both the media and the policymakers as to the need
for preventive action now.
Adding to the perceived scientific uncertainty is the

A Threat of New Dimensions
Global warming, especially the threat of rapid climate
change, poses an environmental challenge of new dimen
sions. It is a global threat that hovers over the planet in war
and peace, arising in the fires of the Persian Gulf oil terror
as surely as in the ongoing debate about the need for
sustainable development to curtail further reliance on fossil
fuels. It is a challenge which stretches the limits of all of the
disciplines involved in defining the nature of it and in posing
solutions from mitigating its potentially devasting effects:
science, economics, law and public policy. No one nation
and no one discipline will solve the global warming problem
alone.
There are two reasons why America has a special re
sponsibility to take the lead on the global warming issue:
Americans consume more fossil fuel per capita than any
other country in the world. And in the post Cold War world,
more nations and peoples than ever before are looking to
the free market, especially the American model, to solve
environmental as well as economic problems.
With the question of America’s environmental leadership
in mind, two tasks were undertaken in order to examine
national policy directions. First, personal interviews were
conducted with seven environmental leaders in Congress.
Second, an analysis was made of the relationship, if any,
between democratic institutions and the environmental eth
ic. The result of those two inquiries is a specific and pragmat
ic proposal for amending the U.S. Senate and House Rules
to require an environmental fiscal note on legislation which
contains positive or negative environmental savings or
costs. In an era in which budget drives policy and short term
results are primary, procedures which require accountability
for the expenditure of public resources, including long-term
* M artha Ezzard, an attorney with Berryhill, Cage & North in Denver,
was a Research Fellow at the Natural Resources Law Center spring
sem ester 1990. She is a form er C olorado State Senator and
Representative.

The concentration of atm ospheric C 0 2 at Mauna Loa O bservatory
at 19.5° N, 155° W. Dots indicate m onthly averages. A spline
function connects the m onthly data.
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George C. Marshall Institute Report issued in 1989. The
controversial report claimed that increased solar activity
rather than greenhouse gases caused the earth's previous
warming. Although widely discredited by atmospheric sci
entists and criticized for its lack of peer review, the report
caught the attention of key white House advisers and
conservative leaders in Congress.

modest and gradual greenhouse warming will on balance be
harmful." A similar conclusion was reached by three re
searchers in a 1989 study sponsored by the electric utilities
industry. The report of the Electric Power Institute conduct
ed by Manne, Richels and Hogan, proposed additional
research on the safe use of nuclear power and the develop
ment of new technologies to remove and dispose of C02.
There are strong arguments and economic data on the
other side, however, which indicate that an aggressive U.S.
energy policy could not only counter global warming, but
also result in greater domestic productivity.
Amory Lovins, who heads the Rocky Mountain Institute in
Snowmass, has argued since the mid-seventies for a U.S.
energy policy based on energy efficiency. Lovins, disputing
Norhaus’ conclusions at the same scientific meeting last
year, advocated his belief that the technology exists to
reduce by one-fourth the electrical demand for lighting,
motors, and appliances. The problem, he noted, is that no
national policy or agency exists to review or enforce the
redesign of electrical products.
The American Council for an Energy-Efficient Economy,
an economic think-tank, published a study in 1988 that also
concludesthat aggressive energy-efficient policies can con
tain energy use at a constant level and still allow economic
growth. The authors, Chandler, Geller and Ledbetter, point
out that reasonable reduction in energy intensity—the rate
of energy used per dollar of economic output—would make
the U.S. economy more competitive with the economies of
Japan or West Germany. Both of those countries use only
half as much energy as the United States to produce goods
and services.
Scientists warn the assumption Nordhaus and other
economists make—that warming of the earth’s surface may
be gradual— is a risky one. Sudden and rapid climate
change is a distinct possibility, one to which adaptation is not
a viable response. Economists and scientists agree, howev
er, that a 10 to 20% reduction in current U.S. C02 emissions
would not require unrealistic costs nor dramatic changes in
lifestyles.

. . . it is not global warming which is in
doubt, but the exact rate of warming
which can’t be ascertained today.
While warming is currently predicted only on the basis of
circumstantial evidence, according to National Center for
Atmospheric Research (NCAR) scientist, Dr. Stephen
Schneider, the GCMs should be able to produce valid
evidence of global warming in the next ten years. As Dr.
John Firor, head of NCAR’s Advanced Studies Program,
points out, it is not global warming which is in doubt, but the
exact rate of warming which can’t be ascertained today.
Scientists have traditionally felt they should stay out of
the political fray for fear of tarnishing their reputations as
objective seekers of truth. But the policymakers interviewed
for this study said sound policy on such a complex scientific
issue as global warming cannot be accomplished without
more involvement from the scientific community. Following
the heated public debate over the Marshall Report, one of
the suggestions made by Colorado Senator Tim Wirth was
for the creation of a panel of scientific experts chosen by the
National Academy of Sciences (the one source to which
legislators attributed the greatest credibility) as an ongoing
resource for Congress in considering the global warming
challenge.

The Economics of Global Warming
While leading scientists differ in their forecasts of the rate
of global warming, few dispute the immediate need to
respond to the global warming threat. By contrast, several
leading economists suggest that immediate action would
not be cost efficient. Using various economic models, some
economists claim adaptation rather than prevention is the
more economically prudent choice.
Yale University Economics Professor William Nordhaus,
formerly a member of President Jimmy Carter’s Council of
Economic Advisers, wrote in a recent article in The Econ
omist, “For the bulk of the (U.S.) economy . . . climate
change over the next few decades is likely to have less effect
than the reunification of Germany.” Nordhaus argues there
are currently no viable substitutes for fossil fuels, and,
therefore, climate engineering or adaption would be less
economically drastic. Speaking on the subject to the
American Association for the Advancement of Science last
February, he said, “The long-run marginal cost of reducing
(greenhouse) emissions is estimated to be about $38 per
ton (of C02) for a 25% reduction, and about $119 per ton for
a 50% reduction . . . (There is) no strong presumption that

Moving from Science to Policy:
Interviews with Policymakers
The seven members of Congress interviewed for this
article were selected on the basis of two criteria: (1) they
introduced or sponsored major global warming legislation:
(2) they chair or are ranking members of committees or
subcommittees that have held extensive hearings on such
legislation. The two Senators were Senator Al Gore, DTennessee and Senator Tim Wirth, D-Colorado. The five
Representatives were Representative Claudine Schnei
der, R-Rhode Island; Representative Sid Morrison, RWashington; Representative Vic Fazio, D-California;
Representative George Brown, D-California; Represen
tative David Skaggs, D-Colorado. Aides to Republican
Senators Rudy Boschwitz of Minnesota and John Heinz of
Pennsylvania, both of whom have been involved in global
warming issues, were also interviewed.
The purpose of the interviews was to gain insight from
7

nized by Democrats and Republicans alike as a stumbling
block. Specifically identified was Presidential Advisor John
Sununu’s refusal to consider any U.S. action other than
additional research. Key Congressional committee chair
man who represent oil, coal and auto manufacturing states
were also named as obstacles.
All of those interviewed agreed that media attention to the
global warming issue is a positive influence as are events
such as the 1990 Earth Day. Innovative state programs
relating to energy conservation and containment of green
house gas emissions can also have positive effects as
indicators of public support for such strategies nationally.
While several states have enacted energy conservation
incentives, Oregon is the only state which has actually put
into statute the goal of reducing greenhouse gases. The
Oregon statute calls for emissions reductions of “20% below
1988 levels by 2005.” [ORS 469.060 (3)(e)(1989)].

legislators in both parties about facts that prevent or encour
age movement from science to policy. Three topics were
explored in the interviews: (a) the obstacles to, and the
incentives for, supporting or opposing proposed legislation
on global warming; (b) views on the most important national
and international strategies to mitigate or prevent global
warming; (c) whether the United States should support an
international global warming convention or a C 0 2 protocol,
now, or in the future.
a. More Obstacles than Incentives to Enact Mitigation
Strategies
Three obstacles were identified repeatedly by the legis
lators. The first was the perceived costly nature of most of
the proposed solutions to the global warming threat. The
second was the difficulty of dealing with the science of global
warming— including confusion about the certainty or uncer
tainty of the scientific data. The third was the lack of priority
placed on the issue by the Administration or by the majority
of the members of Congress.
R e p re s e n ta tiv e S c h n e id e r
said, “The failure of decisionmakers to know how to deal with
science is as big a problem as the
failure of scientists to make policy
recommendations based on their
scientific findings.” Representa
tive Brown said scientists need to
connect better with policy. “Sci
entists tend to do the research,”
he said, “and say, ‘Here it is’—
they should participate further
than that.” Senator Wirth said it is
his impression that Senators do
not sense a consensus on the scientific evidence relating to
global warming.
Republican Representative Morrison and Democratic
Representative Fazio, both major players on energy issues
in the House of Representatives, noted that the budget
drives policy at this time of unprecedented deficits and cited
fiscal concerns as the chief obstacle to approval of proposed
strategies to mitigate global warming. Representative Sk
aggs also believes economics are a chief obstacle to pro
posed solutions. “Those who support action on the issue
listen to the scientists, and those who oppose action listen
to the economists,” he said.
Senator Al Gore pointed to
Congressional inertia as the chief
obstacle to support, even for
tho se s o lu tio n s te rm e d “ no
risk”— such as energy conserva
tion, alternative fuels research,
preservation of ancient forests,
all good strategiesfor a numberof
environm ental reasons oth er
than just global warming. The
lack of leadership by the Adminis
tration on the issue was recog

b. Domestic Energy Policy and Assistance to Developing
Countries Are Most Important Strategies
There was uniform agreement among the legislators
interviewed that the most important domestic strategy to
mitigate global warming is a national energy policy contain
ing incentives for conservation and the development of
alternatives to fossil fuels. Senator Wirth and Representa
tive Schneider (who was defeated last November in her bid
for the U.S. Senate in Rhode Island) introduced bills in the
1990 session of Congress containing similar provisions for
a “least-cost national energy plan.” Such a plan involves
using the least amount of energy possible per dollar of
economic output. (See Chandler, Geller and Ledbetter
study, cited above.)
The Wirth bill, S. 324, estab
lishes an Office of Climate Pro
tection in the Department of Ener
gy and au thorizes additional
funds for development of renew
able energy sources. The Schnei
der bill, H.R. 1078, would have
required the ranking of energy
saving options that reduce ener
gy per unit of Gross National
Product (GNP) according to C 02
reductions resulting from each
option.
Tim Wirth
Senator Gore proposes a Stra
tegic Environment Initiative (SEI), calling the earth’s fate the
number one national security issue. Comparable to the
military’s well-known Strategic Defense Initiative (SDI),
Gore says the environment deserves at least the same kind
of focus and intensity.
When asked to name the single most important interna
tional strategy to curtail global warming, five of the seven
legislators said their first priority was assisting Third World
countries with sustainable development. Technology trans
fer was cited as the most important means of assistance.
Other priorities included preservation of the rain forest and
population control. Although developing nations account

Al Gore
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today for only 20% of all greenhouse gas emissions, with
80% of the world’s population, they could—without sustain
able development assistance— account for 60% of C 02
emissions in the future.

articulated during floor debate, were not counted in the fiscal
impact assessment. For example, the EPA estimates that
the production of 40-mile-per-gallon cars could save three
million barrels of oil per day, 43% or all of the oil used in the
United States daily. If environmental dollars and cents were
part of every bill’s fiscal impact, perhaps it would not take a
world crisis to get the attention of policymakers.

A Proposal: the Environmental Fiscal Note
Few Senators or Representatives in Congress have time
to ponder the global environmental impacts of legislative
policies. The costs of a rising sea level or desertification of
the West in 2010 seem remote from daily constituent prob
lems and the next Congressional election As Representa
tive Brown put it in an interview in his Washington office last
spring; “You can’t run on a platform with too may global
issues— you’ll get busted!”
Policymakers will consider the environmental impact of
legislation only if forced to do so on a regular basis. The
proposal to enact a simple rule change for all Senate and
House Committees will force consideration of environmen
tal costs. The standing rules for both Houses currently
require a five-year fiscal projection for each bill reported out
of committee. Why not a five-year environmental costbenefit assessment as well? For example, Standing Senate
Rule XVI (11 )(a), similar to House Rule XIII Section 7(a)(1),
requires that the committee report accompanying each bill
reported out contain:
II. (a)(1) an estimate, made by such committee,
of the cost incurred in carrying out such bill or
joint resolution in the fiscal year in which it is
reported and in each of the five fiscal years
following such fiscal y e a r . . . ; (2) a comparison
of the estimate of costs made by any Federal
Agency; or (3) in lieu of such estimates . . . a
statement of the reasons why compliance by the
committee with the requirements of subpara
graph (1) or (2), or both, is impracticable.
The Rule could be amended as follows: II. (a)(1) an
estimate, made by such committee of the cost, including the
environmental cost, incurred in carrying out such bill or joint
resolution. . .
A similar approach to amend fiscal note requirements
that exist in state legislative rules would also be effective. In
many states, such as Colorado, bills cannot be debated on
the floor of either House without a written note of fiscal
impact attached. In fact, an environmental fiscal note might
be more carefully heeded at the state level than at the
federal, since many state legislatures are more diligent
about the costs of legislation because of their balanced
budget requirements.
Certainly, there will be screams of “impractical” and
“speculative” as well as the argument, not without some
validity, that fiscal notes are ignored in Congress. Neverthe
less, the current situation simply allows the environmental
deficit—whether increasing C 02 emissions in the atmo
sphere or adding to expensive toxic contamination prob
lems—to be placed “off- budget.” For example, the fiscal
note for revision of the Clean Air Act was calculated es
sentially on the basis of the increased costs to industry of
meeting tougher standards. Savings in terms of health,
productivity, or mitigation of the greenhouse effect, while

The International Challenge
Classic environmental law is horizontal, built on coexist
ence and the requirement of evidence of direct interference
by one state with another. But today’s global warming
challenge calls for dealing with indirect, even delayed,
impacts, and necessitates affirmative obligations to act
rather than just to coexist thought restraint. Although inter
national environmental law has developed rapidly since the
seventies, developments relating to air pollution lag behind
toxics control and the now customary and accepted Law of
the Sea (LOS).

If environmental dollars and cents
were part of every bill's fiscal impact,
perhaps it would not take a world crisis
to get the attention of policymakers.
One of the earliest air pollution cases involved a zinc and
iron smelter in Trail, British Columbia which emitted over
300 tons of sulphur monthly, causing sulphur dioxide fumes
to cross the border into the state of Washington. The
International Arbitral Tribunal ruled in the now-famous Trail
Smelter decision (3 U.N. Re. Int’l Arb. Awards, 1949) that
“no state has the right to use or permit the use of its territory
in such a manner as to cause injury . . . to the territory of
another. . . ”
A series of cases and treaties expanded that principle,
and in 1972, the United Nations Conference on the Human
Environment at Stockholm laid the foundation for the devel
opment of positive obligations of states towards each other
in Stockholm Principle 21, probably the best known principle
of international law in the world today:
All nations have the responsibility to ensure that
activities within their jurisdiction or control do not
cause damage to the environment of other states
of areas beyond the limits of national jurisdiction.
(U.N. Doc. A/Conf. 48/14, June 5, 1972)

Landmark Air Pollution Treaties: Towards
Prevention and Quantitative Obligations
Only two significant international treaties deal with pro
tecting the air: the 1979 Geneva Convention on Long Range
Transboundary Air Pollution, the first multi-lateral treaty to
address air pollution control; and, the 1985 Vienna Conven
tion for the Protection of the Ozone Layer, a framework
treaty setting forth general principles for preventing atmo
spheric pollution.
Although the Vienna Convention does little more than call
for scientific and legal cooperation in recognizing and pre
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and the Environmental Ethic

venting the deterioration of the ozone layer, it is viewed as
the necessary predecessor to the Montreal Protocol on
Substances that Deplete the Ozone Layer (Senate Treaty
Doc. 100-10, Sept. 24, 1987) whose original terms were
binding on states to reduce the production and use of
chloroflourocarbons (CFCs) by 50% by the year 2000. The
Treaty was also the first to grant special concessions to
developing nations, granting them delays in meeting the
emissions standards and pledging technological assistance
from developed countries. The landmark Montreal Protocol,
the first binding, quantitative treaty of a preventive nature,
was negotiated before conclusive evidence of the hole in the
ozone layer was released and before production of viable
substitutes for CFCs. Supporters of a C 0 2 Protocol point to
those factors with optimism.
Two other international agreements are noteworthy in
considering the evolution of international legal principles as
preventive instruments. The 1982 World Charter for Nature
(U.N. Doc. A/37/51. 1983), Principle 11, sets forth an affir
mative obligation of states not to r/s/cenvironmental damage
to others. The 1989 Declaration at the Hague (28 I.L.M.
1308), signed by 24 nations and five international bodies,
went a step further and declared a healthy environment a
human right. The United States did not sign the Hague
Declaration.
While observers point to the Vienna Convention and the
Montreal Protocol as a kind of two-step model to a global
warming Convention and C 0 2 Protocol, an international
agreement on global warming will be far more difficult to
negotiate. The reason is that the world’s economy is not
dependant on CFCs as it is on fossil fuels. The major
industrial powers, including the United States, have, so far,
been stumbling blocks to any proposals for definitive cuts in
C 02 emissions or even a freeze in current levels.

It is no accident that the Green Movement in Eastern
Europe and the Soviet Union has emerged hand-in-hand
with democratic reforms. When historians record 1989 as
the yearthe Iron Curtain collapsed and the Berlin Wall came
down, they will also record it as the year of emerging global
environmental awareness.
Political freedom and environmental values are philo
sophically and politically grounded in democratic principles.
The formerly Communist-ruled countries of Eastern Europe
are examples of the environmental degradation that can
occur when there is no public accountability for pollution, its
health effects and its costs. Examples abound of East
German doctors being forbidden to discuss the health
effects of air pollution from coal-fired industrial plants.
As scientists refine the GCMs and economists their
economic models, perhaps it will be up to the lawyers to
insert the environmental ethic, the dimension that deals with
the preservation of certain intangible values for future gen
erations. Georgetown Law professor Edith Brown Weiss, in
her recent book, In Fairness to Future Generations, notes
that we are all trustees of the planet:
We, as a species, hold the natural and cultural
environment of our planet in common, both with
other members of the present generation and
with other generations, past and future. At any
given time, each generation is both a custodian
or trustee of the planet for future generations and
a beneficiary of its fruits.
Dr. MostafaTolba, Executive Director of UNEP, says we
are at the beginning of a new era of environmental states
manship. Senator Gore says we must change the way we
think about man’s relationship to nature if we are to solve
global environmental problems such as global warming.
Representative Schneider said last spring, “I think the world
is watching the United States and looking for some action.”
A number of countries, including Brazil, Chile, the Neth
erlands, Spain and Portugal, have express guarantees to a
healthy environment in their constitutions. While the United
States Constitution does not contain such a guarantee,
perhaps the welfare clause, Article I, Section 8, includes it.
The U.S. has the most sophisticated environmental laws in
the world. And a 1990 poll conducted by USA Today showed
83% of Americans “fear for the environment” and are willing
to pay more taxes to preserve it. But as other countries
impose green taxes and enact programs to curtail C02
emissions, the U.S. stands to lose its environmental lead
ership role.
In the words of the Soviet poet, Yevgeny Yevtushenko,
who wrote “The Last Petals” for the 1990 Interparliamentary
Conference on the Global Environment:
We live at the strange time of the moral autumn
Last petals of conscience
Last political peacocks
If environmental democracy is indeed to save the planet,
it is the people, not the politicians, who will be the petals of
conscience.

The Outlook fora Climate Change Convention
The International Panel on Climate Change (IPCC),
which operates under the auspices of the United Nations
Environment Program (UNEP) and the World Meteorologi
cal Organization (WMO), is the primary international forum
for addressing the climate change issue. The Panel is
already drafting a proposed Climate Change Convention for
the twentieth anniversary meeting of the Stockholm Confer
ence on the Human Environment to be held in Brazil in 1992.
Draft language has been proposed by the Washington, D.C.
based Climate Change Institute and other non-govern
mental organizations (NGOs) and by the Second World
Climate Change Conference in which the IPCC participated
last fall in Geneva.
Prior to the outbreak of the war in the Gulf, the Bush
Administration was leaning towards supporting negotiation,
at least, of a framework convention. In contrast to America’s
leadership in negotiating the Montreal Protocol, the Admin
istration remains adamantly opposed, to any C 0 2 Protocol,
however. On a more hopeful note, last spring a bipartisan
group of U.S. Senators, sponsors of the first Interparliamen
tary Conference on the Global Environment, joined in a
Conference Resolution supporting a Protocol to cut C 0 2
from current levels by 20% by the year 2010.
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Publications and Materials of the Natural Resources Law Center
For sales within Colorado, please add 6.56% sales tax,
NRLC Associates (who have joined at the $100 level) take 20%
discount on all orders.

“Values and Western Water: A History of the Dominant Ideas," Prof.
Charles F. Wilkinson, 10 pgs., 1990. No. 1 of Series. $6.

NRLC Occasional Papers Series
“A New Look at Irrigation Water Supply Organizations: Reallocation,
Conservation, Water Quality, and G overnance,” Davidson, De
Young, Driver, Smith, 1991, $6.
“Uncertainty, Politics, and Outer Continental Shelf Development,"
Robert B. Wiygul, 1990, $3.
“Earth Day 2020: Will We Have A Healthier Environment?" George T.
Frampton, Jr., 1990, $3.
“The Prohibition Against Taking Endangered Wildlife in Section 9 of
the Endangered Species Act of 1973: The Existence of Exceptions
Supports Full Enforcement,” Federico Cheever, 1990, $3.
“An Outline of China’s Natural Resources Laws," Gu Xueting, 1990,
$3.
“Update on Market Strategies for the Protection of Western Instream
Flows and Wetlands," Robert Wigington, 1990, $3.
“Bent Pegs and Round Holes: New Concerns for Oil and Gas
Commissions," Kemp Wilson, 12 pgs, 1989. $3.
“Reflections on Sixty Years of Water Law Practice,” Glenn G. Saun
ders, 50 pgs, 1989, $6.
“New Roles for the Bureau of Reclamation,” Richard W. Wahl, 1989,
$3.
“Transferring Water Rights in the Western States— A Comparison of
Policies ana Procedures," Bonnie Colby, Mark McGinnis, Ken Rait,
and Richard Wahl, 90 pgs, 1989, $12.
“The Process of Decision-Making in Tribal Courts,” The Honorable
Tom T so, 17 pgs, 1989, $3
“The Governmental Context for Natural Resource Development in
Indian Country," Susan M. Williams, 22 pgs, 1988, $3.
“The Federal Onshore Oil and Gas Leasing & Reform Act of 1987,”
Lyle K. Rising, 13 pgs, 1988, $3.
“Issues and Trends in Western Water Marketing," Steven J. Shupe,
12 pgs, 1988, $3.
“ Granite Rock and the States’ Influence Over Federal Land Use,"
Prof. John D. Leshy, 22 pgs, 1988, $3.
“Transmountain Water Diversions in Colorado,” James S. Lochhead,
25 pgs., 1987, $3.
“Out-of-Basin Water Exports in Colorado,” Lawrence J. MacDonnell,
14 pgs., 1987, $3.
“A Brief Introduction to Environmental Law in China," Cheng ZhengKang, Professor of Law, University of Peking, Beijing, 36 pgs. 1986,
$3.
“Regulation of Wastes from the Metals Mining Industry: The Shape of
Things to Come," Lawrence J. MacDonnell, 32 pgs. 1986. $3
Research Reports
“Wetlands Protection and Water Rights," MacDonnell, Nelson &
Bloomquist, a Report to EPA Region VIII, 1990, 50 pgs. $8.
“The Water Transfer Process as a Management Option for Meeting
Changing Water Demands,” Lawrence J. MacDonnell and others,
Vol. I, 70 pgs ($10) & Vol. II, 391 pgs ($15), or both volumes for $22,
1990.
“Transfers of Water Use in Colorado," MacDonnell, Howe & Rice,
1990 (chapter from Vol. II above) 52 pgs. $5.
“Water Allocation During Drought in Arizona and Southern California:
Legal and Institutional Responses," David H. Getches, 1990, 101
pgs. $15.
“Water Quality and Water Rights in Colorado," Lawrence J. MacDon
nell, Colorado Water Resources Research Institute, (Completion
Report 151), 1989. 44 pgs. $6.
“Integrating Tributary Groundwater Development into the Prior Ap
propriation System: The South Platte Experience," Lawrence J.
MacDonnell, Colorado Water Resources Research Institute (Com
pletion Report 148), 1988, $6.
“The Endangered Species Act and Water Development Within the
South Platte Basin,” Lawrence J. MacDonnell, Colorado Water Re
sources Research Institute (Completion Report 137) 1985. $6.
“Guidelines for Developing Area-of-Origin Compensation," Lawrence
J. MacDonnell, Charles W. Howe, James N. Corbridge, Jr., W. Ashley
Ahrens, NRLC Research Report Series, 1986. $5.

Books:
Controlling Water Use: The Unfinished Business of Water Quality
Protection, David H. Getches, Lawrence J. MacDonnell, Teresa A.
Rice, 1991, prepublication price (orders received by April 1,1991)
$ 20 .
- Instream Flow Protection in the West, Lawrence J. MacDonnell,
Teresa A. Rice, and Steven J. Shupe, eds., 1989, $20
- Proceedings of the Sino-American Conference on Environmental
Law, Beijing, 1987, 1989, $10
- Water and the American West: Essays in Honor of Raphael J.
Moses, 1988, David H. Getches, ed., $16
- Tradition, Innovation and Conflict: Perspectives on Colorado
Water Law, 1987, Lawrence J. MacDonnell, ed., $15
Conference Materials - Notebooks and Audiotapes
- Moving the West's Water to New Uses: Winners & Losers, 550
page notebook of outlines from 3-day conference, June, 1990,
$60; cassette tapes of speakers' presentations, 3 days, $150.
- Boundaries & Water: Allocation & Use o f a Shared Resource, 560
page notebook of outlines and materials from 3-day conference,
June 1989, $60; cassette tapes of speakers' presentations, 3
days, $150.
- Water Quality Control: Integrating Beneficial Use and Environ
mental Protection, 688 page notebook of outlines and materials
from 3-day conference, June 1988, $50; cassette tapes of
speakers’ presentations, 3 days, $150.
- Natural Resource Development in Indian Country, 500 page
notebook of outlines and materials from 3-day conference, June
1988, $50; cassette tapes of speakers’ presentations, 3 days,
$150.
- Water as a Public Resource: Emerging Rights and Obligations,
555 page notebook of outlines and materials from 3-day confer
ence, June 1987, $50; cassette tapes of speakers’ presentations,
3 days, $150.
- The Public Lands During the Remainder of 20th Century: Plan
ning, Law and Policy in the Federal Land Agencies, 535-page
notebook of outlines and materials from 3-day conference, June
1987, $50; cassette tapes of speakers’ presentations, 3 days,
$150.
- External Development Affecting the National Parks: Preserving
“The Best Idea We Ever Had," 580-page notebook of outlines and
materials from 2-day conference, Sept. 1986, $30; cassette
tapes of speakers’ presentations, full 2 days, $80.
- Getting a Handle on Hazardous Waste Controls, 361-page
notebook of outlines and materials from 2-day conference, June
1986, $30; cassette tapes of speakers’ presentations, full 2 days,
$ 100 .
NRLC Western Water Policy Discussion Series Papers
“Using Water Naturally," Holmes Rolston, III, 26 pgs, 1991, No. 9 of
Series, $6.
“The Changing Scene in the American West: Water Policy Implica
tions,” Theodore M. Schad, 11 pgs, 1991, No. 8 of Series, $6.
“Water Law and Institutions in the Western United States: Compari
sons with Early Developments in California and Australia, Contempo
rary Developments in Australia, and Recent Legislation Worldwide,"
Arthur Maass, 34 pgs., 1990, No. 7 of Series, $6.
“Water, The Community and Markets in the W est,” Helen M. Ingram
and Cy R. Oggins, 12 pgs., No. 6 of Series, $6.
“From Basin to 'Hydrocommons’: Integrated Water Management
Without Regional Governance," Gary D. Weatherford, 22 pgs., No. 5
of Series, $6.
“Water Rights Decisions in Western States: Upgrading the System for
the 21st Century," Steven J. Shupe, 18 pgs., 1990. No. 4 of Series,
$6.
“Water & the Cities of the Southwest,” John Folk-Williams, 14 pgs.,
1990, No. 3 of Series, $6.
“The Constitution, Property Rights and The Future of Water Law,"
Prof. Joseph L. Sax, 22 pgs., 1990. No. 2 of Series. $6.
-
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to a lot of waste baskets.
In early January we sent a notice asking people to let us
know if they wish to continue on our list. We have been gratified
by the response, but of course we didn’t hear from everybody.
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